
 

 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

EASTERN DIVISION 
____________________________________ 
      ) 
In re:      ) 
      ) 
JOSEPH F. PERRONCELLO,  ) CHAPTER 7 
      ) CASE NO. 10-22064-FJB  
   Debtor.  ) 
____________________________________) 
 

OBJECTION OF WEBSTER BANK, N.A. TO DEBTOR’S MOTION  

FOR EXTENSION OF PLAN EXCLUSIVITY PERIODS 
 
 Webster Bank, N.A. (“Webster Bank”), a secured creditor of the Debtor, hereby objects 

to the Debtor’s Motion for Extension of Plan Exclusivity Periods (the “Motion”), pursuant to § 

1121(d) of the Bankruptcy Code.  In support of its Objection, Webster Bank states the following: 

 1. On November 3, 2010, Joseph F. Perroncello (the “Debtor”) filed a voluntary 

petition pursuant to Chapter 11 of the Bankruptcy Code (the “Petition Date”). 

 2. Since the Petition Date, the Debtor has operated his business affairs as a debtor in 

possession in accordance with §§ 1107 and 1108 of the Bankruptcy Code.  

 4. The Debtor is a 90% beneficiary of the One Twenty Cambridge Realty Trust 

which owns certain real estate known and numbered as 120, 122 (a/k/a 124) Rindge Avenue and 

41, 45-47 Yerxa Road, Cambridge, Massachusetts (the “Property”).  The Property consists of 19 

completed apartment units and 44 partially completed units with substantial work to be done.  

Webster Bank’s claim is secured by a first mortgage on the Property.  Webster is owed in excess 

of $15 million. 

5. An evidentiary hearing on Webster Bank’s Motion for Relief from the Automatic 

Stay on the issue of whether the Property is necessary for an effective reorganization under § 

362(d)(2)(B) of the Bankruptcy Code is scheduled for March 24, 2011. 
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6. The exclusivity period in which only the Debtor may file a plan of reorganization 

expired on March 3, 2011, pursuant to § 1121(b). 

7. Section 1121(d) of the Bankruptcy Code provides that a debtor may request an 

extension of the exclusivity period, and that the Court may permit such an extension after notice 

and hearing, upon a finding of “cause.”  However, “the Court should not routinely grant an 

extension” of the exclusivity period, but should only do so in a case where “cause is proven.”  In 

re Parker Street Florist & Garden Center, Inc., 31 B.R. 206, 207 (Bankr. D. Mass. 1983). 

8. The burden of proof is on the Debtor to show “that cause exists for the extension 

of the 120-day period for filing a plan of reorganization.”  In re The Curry Corporation, 148 B.R. 

754, 755 (Bankr. S.D.N.Y. 1992).  “Section 1121 was designed, and should be faithfully 

interpreted, to limit the delay that makes creditors the hostages of Chapter 11 debtors.”  Id.  

“[W]hen creditors object to such requests for extensions . . . a debtor must establish more than 

that it is still in the process of preparing financial projections.”  Id. 

9.  While “cause” is not defined in the Code, courts have identified the following 

factors as being relevant in determining whether “cause” exists under § 1121(d): 

(a)  the size and complexity of the case; 
 
(b)  the necessity of sufficient time to permit the debtor to negotiate a plan 
of reorganization and prepare adequate information to allow a creditor to 
determine whether to accept such plan; 
 
(c)  the existence of good faith progress towards reorganization; 
 
(d)  the fact that the debtor is paying its bills as they become due; 
 
(e)  whether the debtor has demonstrated reasonable prospects for filing a 
viable plan; 
 
(f)  whether the debtor has made progress in negotiations with its 
creditors; 
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(g)  the amount of time which has elapsed in the case; 
 
(h)  whether the debtor is seeking an extension of exclusivity in order to 
pressure creditors to submit to the debtor's reorganization demands; and 
 
(i)  whether an unresolved contingency exists. 

 
See, e.g., In re Aldelphia Communs. Corp., 336 B.R. 610, 674 (Bankr. S.D.N.Y. 2006); 

In re Express One International, Inc., 194 B.R. 98 (Bankr. E.D. Tex. 1996); In re McLean 

Industries, Inc., 87 B.R. 830 (Bankr. S.D.N.Y. 1987). 

10. Furthermore, “the mere recitations of allegations deemed by a debtor to constitute 

cause is insufficient to allow such an extension.”  In re Parker Street Florist, 31 B.R. at 207 

(quoting In re Ravenna Indus., Inc., 20 B.R. 886, 889 (Bankr. N.D. Ohio 1982)).  Section 

1121(d) “requires that an affirmative showing of cause, supported by evidence, be made by the 

party seeking the extension of time.”  Id. 

11. In paragraph 35 of the Motion, the Debtor asserts that this case is “reasonably 

complex,” and suggests that the fact that he is, “largely by himself,” orchestrating a Chapter 11 

case is grounds for finding “cause” to extend the exclusivity period.  However, case law 

indicates that the Debtor’s case does not meet the threshold of “large and complex” that courts 

generally consider when granting an extension of the exclusivity period.  See e.g., In re Express 

One, 194 B.R. at 100 (holding that the debtor—a charter and cargo airline, with international 

operations, several thousand creditors asserting pre-petition claims in the amount of $100 

million, and where reorganization required the involvement of governmental regulatory 

agencies—was of the type “for which the extension of exclusivity provisions of the Bankruptcy 

Code” were contemplated). 
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12. There is no evidence that the Debtor has made any material progress towards 

reorganization.  The Debtor in his Motion has not provided any tangible evidence that it is 

progressing toward a potentially feasible plan.  See In re Curry Corp., 148 B.R. at 756 (holding 

that there was no evidence of good faith progress where the debtor had “not even demonstrated 

that a plan of reorganization might be forthcoming”). 

13. With respect to Webster Bank’s secured claim, the Debtor merely states in 

paragraph 35 of his Motion that “he has been engaged in discussions with potential financiers of 

the Cambridge Project; the Debtor expects these discussions to ripen into a firm financing 

arrangement sometime in the next few weeks.”  There is no reference as to the identity of any 

lenders, the amount sought, or financing terms.  Based on the information provided in the 

Motion, the Debtor is no further along than he was 120 days ago when the case was commenced.  

In the four months that have elapsed since the Petition Date, the Debtor has made no written 

proposal to Webster, nor has there been any negotiation with regard to any proposal.  The Debtor 

has not been able to demonstrate any ability to finance a plan of reorganization.   

14. Furthermore, three of the Debtor’s primary secured creditors, RBS Citizens, N.A., 

Boston Private Bank and Webster Bank, have filed Motions for Relief from the Automatic Stay, 

and the United States Trustee filed a Motion to Convert the case to Chapter 7.  According to the 

recently filed Motions for Relief from the Automatic Stay by Boston Private Bank, the Debtor 

has not been paying his postpetition real estate taxes as required under the Cash Collateral Order 

and has repeatedly filed the required financial reports late.  As noted in the Motion to Convert 

filed by the United States Trustee, as of February 22, 2011 the Debtor had not filed monthly 

operating reports for the months of December and January and consequently it was unclear 

whether the Debtor was depositing all rents in DIP accounts as required by the cash collateral.  It 
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appears that the Debtor has been using a non DIP account through which all rental income has 

been deposited in contravention of the Cash Collateral Order.  Based on the reporting to date, it 

does not appear that the Debtor is depositing rents and making disbursements from segregated 

accounts as required by the Cash Collateral Order.   

15. As acknowledged in the Motion, 120 days have elapsed and the Debtor is still 

only in the discussion stages with potential unidentified lenders.  There is no indication in the 

Motion that there is an actual lender willing to loan an amount of money sufficient to address 

Webster’s secured claim and/or complete construction of the Project.  The Debtor has not 

demonstrated any reasonable prospects for filing a viable plan.  As alleged in Webster Bank’s 

Motion for Relief, the Debtor has been unable to secure funding to complete construction on the 

Property since September 2009.  The Debtor’s inability to date to secure financing over this 

extended period of time, coupled with the partially completed state of the Property, indicate that 

there is no reasonable prospect of a successful reorganization with respect to the Property. 

16. The Debtor filed its Motion to Extend on the last day of exclusivity after 4:30 PM 

and without any reasonable justification for this delay.  The Debtor’s filing of its Motion beyond 

the eleventh hour should not preempt creditors from having a meaningful opportunity to oppose 

the Motion.  Contrary to the Debtor’s Motion, in the absence of any evidence of an ability to 

fund a plan of reorganization, the Debtor should not be allowed to delay creditors from having an 

opportunity to participate in proposing a plan of reorganization.  Such a delay would only result 

in allowing the Debtor to continue to hold his creditors “hostage.”  See In re Curry Corp., 148 

B.R. at 755.   

17. Very little, if any, progress has been made by the Debtor towards reorganization.  

Contrary to the Debtor’s allegation in his Motion, further delay will be prejudicial to creditors, 

Case 10-22064    Doc 149    Filed 03/03/11    Entered 03/03/11 19:57:52    Desc Main
 Document      Page 5 of 7





























































 

 6 
 

particularly secured creditors with uncompleted projects subject to large prepetition tax burdens.  

The City of Boston alone has filed Proof of Claims totaling approximately $1.2 million in past 

due real estate taxes.  The City of Cambridge is owed approximately $175,000 in taxes on the 

Cambridge Project.  Meanwhile, interest has been accruing at the tax title rate of 16% on most of 

these amounts further eroding any equity of secured creditors in these properties. 

18. Finally, the Debtor’s unsupported allegations of potential “creditor mischief,” in 

paragraphs 36 and 37 the Motion, are not only irrelevant to a Court’s determination of whether 

“cause” exists under § 1121(d), but are also “mere recitations of allegations” identified as 

insufficient to allow an extension of the exclusivity period.  In re Parker Street Florist, 31 B.R. at 

207. 

19. The Debtor has failed to meet his burden to show that “cause” exists under §  

1121(d) to permit an extension of the exclusivity period and his Motion should be denied.  

Alternatively, if the Court is inclined to grant an extension, it should limit the extension to April 

18, 2011 and on the condition that no further extensions of the exclusivity will be granted.   
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 WHEREFORE, Webster Bank hereby requests that this Court (i) deny the Debtor’s 

Motion to Extend the Exclusivity Period; or (ii) alternatively limit the extension to April 18, 

2011 and on the condition that no further extensions of the exclusivity period will be granted.  

WEBSTER BANK, N.A. 

      By its attorneys, 
 

/s/ Thomas S. Vangel________________ 
Thomas S. Vangel, Esq. BBO#552386 
Murtha Cullina LLP 
99 High Street, 20th Floor   
Boston, MA  02110 
617-457-4000 Telephone 

      617-482-3868 Facsimile     
      tvangel@murthalaw.com 
Dated: March 3, 2011    
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